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Sex or Lies?
A Reconsideration of
Adultery Laws

Adultery is prevalent in American marriage.1 There is also substantial
evidence that adultery often results in specific harms, such as divorce.2
During the past half-century, however, many have argued for the abolition
of the criminal regulation of adultery.3 These critics argue that adultery
laws promote blackmail and extortion and are outdated, sexist, ineffective
and an unconstitutional regulation of private consensual behavior. Many
American states have followed the advice of these critics and abolished laws
criminalizing extramarital sexual relationships,4 though almost half of the
states maintain some sort of criminal adultery law.5
This essay endeavors to answer the following question: Is extramarital
sexual activity ever justifiably regulated by the criminal law? If so, under
what circumstances is it permissible to punish adulterous behavior?
This essay argues adultery should be criminalized under some circumstances. All of the critics mistakenly assume that the flaws of current
adultery laws will be present in any adultery laws. This is a mistake. It is
true that current adultery laws are flawed, and the critics point out many
valid criticisms of these laws. Most of the flaws of current laws, however,
may be remedied easily. For example, all existing American adultery laws
punish extramarital sexual relationships without regard for the knowledge
or consent of the spouse who is not involved in the extramarital relationship.6 Other laws punish adultery differently depending upon the gender
of the offender. Adultery laws can be improved by eliminating distinctions
based on gender and taking into account the consent or knowledge of the
other offender.
There are valid reasons for criminalizing adultery. Parties that enter
into a voluntary legal relationship usually must accept certain legal duties
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which accompany that relationship, and a violation of those duties may be
properly criminalized in certain circumstances. For example, securities laws
appropriately criminalize the defrauding of investors and the federal mail
fraud statute justifiably criminalizes misrepresentations made by public
officials to their constituents. Likewise, sexual activity outside of marriage,
when accompanied by misrepresentations to one’s spouse which violate the
legal duties of the marital relationship, should be criminalized.
States should not punish a spouse’s sexual activity outside of marriage
when that sexual activity occurs with the knowledge and consent of the
other spouse. A state may, however, permissibly criminalize deception
which accompanies adulterous behavior. The law should punish misrepresentations about extramarital sex where the extramarital sex did not occur
with the knowledge or consent of the other spouse and where the adulterous behavior was not disclosed to the other spouse shortly after it
occurred. The punishment of this crime, which I refer to as Adulterous
Fraud, would address many of the same harms which current adultery laws
are designed to prevent, without involving the policy or constitutional concerns of critics of current adultery laws.
Section I provides a brief overview of American adultery laws. Section
II critiques current arguments in opposition to the criminalization of adultery and concludes that all of these theories inappropriately assume that the
shortcomings of current adultery laws will be the same flaws of any adultery laws. Section III begins by analyzing the harms that are sought to be
prevented by other laws that address deceptive conduct, such as securities
fraud and “honest services” mail fraud. This section then concludes that
harms created by such fraudulent conduct are a legitimate target for regulation by the criminal law. Section IV proposes the introduction of the
crime of adulterous fraud, and explains why the arguments typically offered
against the existence of adultery laws do not apply to adulterous fraud.
I. A BRIEF HISTORY OF ADULTERY LAWS IN AMERICA

Adultery laws used to be a part of a criminal law that outlawed all sex
outside of marriage.7 In colonial America, fornication, sodomy and rape
laws accompanied prohibitions on adultery, and fit together as a coherent
whole.8 Early laws criminalizing adultery were justified as punishing an
offense against morality,9 and less so as a violation of a husband’s property
right in his wife’s body.10 The adultery laws of the colonies became the laws
of the states, and until the late twentieth century, almost all American states
had criminal adultery prohibitions.11 Following the American Law
Institute’s removal of the crime of adultery from its Model Penal Code,12
many states repealed criminal statutes which prohibited adultery or forni112
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cation.13 Though adultery remains a crime in almost half of the states, the
crime is rarely enforced.14
The laws that do remain vary greatly in their substance. Most states
prohibit a single act of sex outside of marriage,15 though others require
cohabitation or some other evidence of repeated adulterous behavior.16
Some states only prohibit adultery that is “open and notorious.”17 Some
states require the consent of the spouse not involved in adulterous conduct
in order to pursue a prosecution,18 although no state considers whether
that spouse previously consented to extramarital sexual behavior by his or
her spouse. Adultery is a misdemeanor accompanied only by a fine in most
jurisdictions,19 though some states permit imprisonment for an adultery
conviction.20 Adultery is also a crime in all of the United States Armed
Forces,21 where it is enforced much more often than in civilian courts.22
Among the most interesting distinctions present in modern adultery
laws are those that differentiate based on the gender or marital status of the
individual involved. In most states, both the married and the unmarried
partner may be convicted of adultery.23 In some states, however, the
unmarried male partner of a married female may be convicted of adultery,
while the unmarried female partner of a married man is not guilty of any
offense.24 In Minnesota, the unmarried male partner of a married female
may be convicted of adultery,25 but “when any man and single woman have
sexual intercourse with each other, each is guilty of fornication,” a offense
subject to a smaller punishment than adultery.26
As Section II will reveal, there are many problems with current adultery laws, including the inappropriate gender-based distinctions present in
many statutes and the lack of regard for the consent or knowledge of the
non-adulterous spouse.
II. A SURVEY AND CRITIQUE OF CURRENT THEORIES
OPPOSING THE CRIMINAL REGULATION OF ADULTERY

This section explores the current arguments against the continued
criminalization of adultery. Most of these arguments are based on policy
considerations. Some of the following arguments, however, question the
constitutionality of adultery bans, especially in light of the Supreme
Court’s recent ruling in Lawrence v. Texas. Many of these arguments do
offer valid criticisms of current prohibitions on adultery. These traditional
arguments against the regulation of adultery do not apply, however, to the
regulation of adulterous fraud. As will be discussed in further detail below,
those who criticize adultery laws fail to consider how adultery laws could
be improved so as to eliminate the constitutional concerns or policy considerations that worry these scholars.
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A.

Adultery Laws are an Obsolete Relic of a Property-Based
Marriage System.
Many argue that adultery laws are an outdated legal concept, derived
from a marriage system which regarded the women as the property of her
husband, and thus regarded adultery as a violation of that property right.27
According to the scholars, the continued existence of adultery laws represents the perpetuation of sexist notions of marriage.28 These criticisms are
valid, but only with respect to laws that discriminate on the basis of gender, such as the District of Columbia and Michigan statutes which provide
that the unmarried male partner of a married female may be convicted of
adultery (because this unmarried man has deprived the husband of his
rights to his wife), while the unmarried female partner of a married man is
not guilty of any offense.29 Under these laws, patriarchal notions of marriage and the idea of the wife as the property of her husband are reinforced.
This concern would also be valid if gender neutral laws were nonetheless
enforced on a discriminatory basis.30 The majority of the laws are gender
neutral,31 however, and there does not seem to be any evidence that these
laws are applied discriminatorily.32
Even if a law’s original justification may have been racist, sexist, or
misguided, the same law may be justifiably enforced for other reasons. For
example, rape laws have been justified on the grounds that they are necessary to the maintenance of the “marriage and sex ‘market.’”33 Many would
find this characterization unwise.34 Those who do not agree with this characterization may still justify the criminalization of rape for other reasons,
such as the idea that rape is a violation of personal autonomy.35 Likewise,
the gender-based enforcement of adultery laws, based on the concept that
a man has a property right to his wife’s body may be an improper justification of adultery laws. Adultery laws may still be justified, however, on the
grounds that, in certain situations, adultery accompanied by fraud or
deception can cause specific harms within the family that are the appropriate target of criminal regulation.
The argument that adultery laws were created with improper motives
does not mean that the laws cannot be justified on other grounds. A gender-neutral law that focused on fraudulent conduct accompanying adulterous acts, and not on the adulterous acts itself, would not implicate any of
the concerns about notions of male property in female sexuality.
B.

Adultery Laws are an Unconstitutional Regulation of
Consensual Sexual Behavior.
For many years, scholars have argued that adultery laws, or any regulation on consensual adult sexual behavior, violates the Due Process Clause
114

McKinney - Sex or Lies?

of the Fourteenth Amendment.36 This criticism has been applied to both
state laws37 and the United States military’s adultery prohibitions.38 These
critics have made strong arguments that current adultery laws are an impermissible regulation of the right of privacy, especially after the recent
Supreme Court decision in Lawrence.39
Scholars have argued that adultery laws violate the right of privacy as
established in Griswold v. Connecticut,40 which held that prohibiting the
sale of contraceptives to married persons violated the Due Process Clause.
In Eisenstadt v. Baird,41 the Court held that the privacy rights established
in Griswold applied to parties regardless of their martial status. This has led
some scholars to conclude that Griswold and Eisenstadt, when read
together, imply that adultery laws are an unconstitutional invasion of privacy. Eisenstadt and Baird, however, applied to the right to access contraception. The court held that “if the right of privacy means anything, it is
the right of the individual, married or single, to be free from unwarranted
governmental intrusion into matters so fundamentally affecting a person as
the decision whether to bear or beget a child.”42 Pre-Lawrence, it certainly
was debatable whether the Court would ever hold that the decision to
engage in extramarital sex is a matter “so fundamentally affecting a person”
so as to prohibit governmental intrusion.
Following the Supreme Court’s decision in Lawrence, which held
that the regulation of consensual adult sodomy violated the Due Process
Clause,43 it seems that state bans on fornication and adultery, as they are
currently constructed, may be declared unconstitutional. Fornication laws
seem clearly impermissible as a regulation of consensual sexual behavior
without any independent showing of harm.44 Adultery laws, even as they
are currently written, may survive constitutional scrutiny if a state could
effectively argue that the protection of marriage and the prevention of
emotional harm to spouses and children are important government interests, and that the criminalization of adultery may have some effect on these
harms.45 Adultery regulations could then pass constitutional muster as
there would be a rational basis for the regulation.
Lawrence does, however, imply that many personal relationships
which are based on sex may receive constitutional protection. PostLawrence, a court could find that adultery laws punish persons who are not
monogamous and that the decision to not be monogamous is “a personal
relationship that, whether or not entitled to formal recognition in the law,
is within the liberty of persons to choose without being punished as criminals.”46 It also is possible that a court could conclude that non-monogamy
is a “sexuality [which] finds overt expression in intimate conduct with
another person…[and that] [t]he liberty protected by the Constitution
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allows…[non-monogamous] persons the right to make this choice.”47
Thus, as court could hold that the regulation of adultery criminalizes
“non-monogamy” and is an unconstitutional intrusion into protected personal relationships.
Adultery laws, however, do not punish non-monogamy, but nonmonogamy that occurs when one party is married. Unlike Texas’ sodomy
law which “brands all homosexuals as criminals,”48 adultery laws only punish sex that occurs outside of marriage after that party has made a voluntary decision to be married. Of course, it is also possible to argue that
because there is a fundamental right to marry,49 and, as discussed above, a
court could determine that there is a fundamental right to have multiple
sexual partners, then the regulation of adultery would prohibit access to
the fundamental right of marriage for all non-monogamous persons.
Adultery that does not occur with the knowledge or consent of the other
spouse, however, represents a threat to the fundamental interests of marriage, not something which could be seen as in furtherance of it.
One commentator has even argued that the regulation of adultery
would violate the Eighth Amendment.50 In concurrence in Bowers v.
Hardwick,51 Justice Powell argued that the Eighth Amendment might bar
punishment in the particular case, where Bowers could have been imprisoned for twenty years.52 Most states, however, do not provide for prison
sentences for adultery.53 While this argument may be persuasive in states
where prison time is a possible sentence, Eighth Amendment protection
would likely only prohibit against grossly disproportionate prison sentences, and would not protect against minor fines accompanying misdemeanor convictions.
The constitutional arguments against the continued regulation of
adultery are not without merit. These arguments, however, do not apply
to the regulation of the fraud which often accompanies adultery. It certainly is possible to argue that there is a fundamental right to marry, and a
privacy right to engage in sexual conduct with multiple partners (if this is
determined to be a “sexuality [which] finds overt expression in intimate
conduct with another person”54). It is entirely implausible, however, to
argue that there is a fundamental right to deceive or defraud.
C.

Adultery Laws will be Abused, and will Result in Blackmail and
Extortion.
Many have argued that the criminal regulation of adultery is unwise
because it provides a great opportunity for blackmail and extortion.55 While
there does seem to be some truth to this claim,56 there is a great danger of
adultery blackmail regardless of whether or not adultery is illegal. If an
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individual wishes to keep something secret, they may be willing to pay
someone to do so, even if no criminal liability attaches. Furthermore, the
fact that criminal adultery laws are so rarely enforced makes it even less
likely that a threat to disclose the information would carry much more
weight in a jurisdiction that did criminalize adultery than in one that
didn’t. The crime of adulterous fraud might alleviate the problem of blackmail because the law itself would provide an incentive for the spouse
involved in extramarital sex to disclose her behavior to her spouse as doing
so would eliminate the threat of criminal prosecution.
D.

Adultery Laws do not Prevent Adultery.
One scholar has argued that prohibitions on adultery do not adequately address any of the specific harms they are designed to prevent.57
Martin J. Siegel argues that states prevent adultery for one of two reasons:
(1) preventing the spread of sexually transmitted diseases and the birth of
illegitimate children and (2) preserving marriages and families.58 According
to Siegel, the criminalization of adultery is not an effective tool for preventing any of these harms.
1. Adultery Laws do not Prevent the Spread of Sexually
Transmitted Diseases and the Birth of Illegitimate
Children.
Siegel correctly concludes that adultery laws are
over-inclusive if their purpose is to prevent the
spread of disease or the birth of illegitimate children. Adultery laws fail to address the spread of
disease because these laws do not discriminate
between parties involved in long term relationships
outside of marriage, and those who have many sexual partners, or between those who use protection
against the spread of disease, and those who do
not.59 Adultery laws do not discriminate between
those extramarital sexual experiences which are
likely to lead to the transmission of disease and
those which are highly unlikely to do so, and thus
the criminal regulation of adultery seems a poor
tool for preventing the spread of sexually transmitted diseases. Adultery laws also fail to address the
problem of illegitimate children as the laws do not
differentiate between the fertile and the infertile.
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2. The Criminal Regulation of Adultery Does Not
Preserve Marital Relations or Prevent Betrayal
Siegel then argues that if the goal of adultery laws
is to preserve marital relations and prevent the
betrayal of one spouse by another, then the laws
are at once misguided, over-inclusive, and underinclusive. According to Siegel, adultery laws are
misguided if their goal is to preserve families,
because, “it is impossible to believe that a criminal
penalty imposed on one of the spouses would
somehow benefit a marriage instead of representing the final nail in its coffin.”60 Siegel then argues
that adultery laws are over-inclusive because they
assume that all spouses are harmed by the adulterous behavior of their spouse.61 Finally, Siegel
argues that adultery laws are under-inclusive
because they only are directed at a certain type of
deceit or betrayal within marriage — sexual
betrayal.62
Siegel is correct that if a criminal penalty is in fact enforced, then it is
more likely to harm the marriage relation than to help it. If the goal, however, is deterrence, then the existence of a criminal law which seeks to deter
lying about adultery or otherwise defrauding the other spouse about extramarital sexual behavior could help to decrease the occurrence of deceitful
adultery without putting further strain on the marriage relation. Siegel is
also right to point out that adultery laws are over-inclusive. A crime of
adulterous fraud, however, would overcome this problem because it would
not allow the intrusion of the criminal law where one spouse was not
harmed by the adulterous behavior of the other spouse.
Siegel is also correct that adultery laws do not include all types of
spousal betrayal or deceit. It is possible, however, to justify the criminalization of fraud and deception which accompanies adultery without criminalizing other sorts of deceptive behavior in marriage. In explaining why
blackmail is criminalized, Mitchell Berman argued for an evidentiary theory of blackmail. Berman argues that evidence that someone offered to
receive payment in exchange for their promise to not disclose information
which they could legally disclose is evidence of the morally blameworthy
character of the actor.63 According to Berman, conduct may be properly
criminalized when (1) the conduct is likely to cause harm; and (2) the conduct is likely to be undertaken by a morally blameworthy actor.64 Under
this theory, the lies or deception which accompany adultery may be crimi118
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nalized if we believe that such lies are likely to cause harm (they are); and
that a person who tells such lies in accompaniment with adulterous behavior is likely acting with bad motives (they also are).
In the case of blackmail, a person disclosing illicit information to a
third party may be acting with good or bad motives, such as wanting
revenge (bad) or wishing to prevent or alleviate harm to a third party
(good). In the same way a spouse who lies to their spouse about certain
things, such as the amount of money in the bank, may be acting with bad
motives (saving money so that they may leave their family) or good motives
(wanting to surprise their family with a gift or attempting to protect funds
for their children). With regards to blackmail, most believe that the disclosure of information accompanied by a promise not to disclose in exchange
for payment offers substantial evidence to justify criminal punishment.
Most also believe that evidence that someone has disclosed information
that may have been damaging to another does not deserve criminal punishment (although that actor might also cause harm and might also be
blameworthy). With adultery, evidence of financial deception or other lies
or misrepresentations when accompanied by an extramarital sexual affair
provide evidence that (1) the conduct is likely to cause harm; and (2) the
actor is likely to be morally blameworthy. This can justify criminal punishment of adulterous fraud in a way that we might not be comfortable criminalizing other lies in the marital relationship.
III. CRIMES BASED ON DECEPTION AND MISREPRESENTATION

Once a fiduciary relationship exists between two parties, the criminal
law may require disclosure and honesty between those parties regarding
certain issues central to the fiduciary relationship. The federal mail fraud
statute allows for the conviction of public or private officials who fail to
provide their fiduciaries with their “honest services,” such as by failing to
disclose the receipt of funds. Federal securities laws require that public
companies disclose and certify certain business records. These laws require
that once two or more parties have entered into a voluntary relationship,
parties must disclose any information that could be a failure of the duties
or responsibilities of that relationship.
A.

“Honest Services” Mail Fraud
Section 1346 of the federal mail fraud statute provides that mail fraud
may be accomplished by “a scheme or artifice to deprive another of the
intangible right of honest services.”65 Deprivation of “honest services” is
usually demonstrated by evidence that the defendant breach a fiduciary
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relationship with third party.66 In the public sector, honest services mail
fraud usually involves the bribery of a political official or the failure of a
public official to disclose conflicts of interest.67 A political party chairman
may be convicted under Section 1346 for the failure to disclose the receipt
of certain commissions from business persons.68 The “dishonest” conduct
need not be part of the public official’s regular duties in order to represent
a deprivation of honest services.69 There is no need to show intent to harm,
only that the official acted in his own best interests, rather than only the
best interests of those to whom he owes a fiduciary duty.70 In order for a
private party, such as a doctor, to be convicted under Section 1346, it must
be shown that some actual injury or harm was contemplated by the
schemer.71 For instance, the 8th Circuit overturned a doctor’s conviction
for Section 1346 mail fraud where he received financial kickbacks from
referring his patients to a single are hospital for surgery, etc., but where
there was no evidence that he intended to, or did, deprive his patients of
the best care.72 The law of honest services mail fraud seems to be directed
at regulating those situations in which the actor owing the fiduciary duty
to another has a criminally culpable mental state of either (1) intending to
gain personal benefit (where there is a duty to act only in the best interests
of your constituents/beneficiaries); or (2) intending harm.
B.

Securities Fraud
Securities fraud laws attempt to protect investors in public companies
by criminalizing certain misrepresentations or non-disclosures. Recently,
the Sarbanes-Oxley Act73 expanded the conduct for which a corporation or
corporate officer may be held criminally liable. Rule 10b-5 of the Securities
Exchange Act of 1934 makes it illegal to “(1) employ any device, scheme,
or artifice to defraud, (2) to make any untrue statement of a material fact
or to omit to state a material fact necessary in order to make the statements
made…not misleading, or (3) to engage in any act, practice, or course of
business which operates or would operate as a fraud or deceit upon any
person, in connection with the purchase or sale of any security.”74 Among
the provisions added by the Sarbanes-Oxley Act is a requirement that all
Chief Executive Officers and Chief Financial Officers certify the periodic
financial reports of their companies.75 Certifying a document which contains false information or omits information which must be included pursuant to the Securities Exchange Act of 1934, Section 13(a),76 may result
in a fine up to $5,000,000 and a prison sentence up to 20 years.77
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C.

Justification of the Regulation of Fraud-Based Crimes
Under Section 1346, individuals who owe a fiduciary duty to others
may be prosecuted for violations of that duty. Under the Securities Acts, a
corporation or corporate officer can be held criminally liable for a failure to
disclose, or a misrepresentation of, certain information to shareholders or
potential shareholders. Such behavior should be regulated by the criminal
law because the parties have voluntarily entered into a relationship where
it is clear that they owe a certain duty of care to another person. When an
individual violates a duty with the purpose of either (1) gaining personal
benefit; or (2) causing a loss to the other party, the harm to the fiduciary
relationship, coupled with a culpable mental state, makes such behavior an
appropriate target for criminal regulation.78
IV. A PROPOSAL: THE CRIME OF ADULTEROUS FRAUD

Like stockholders and corporations, doctors and patients, and politicians and constituents, husbands and wives may owe certain duties to one
another. In fact, certain states explicitly identify a duty for married persons
to refrain from adultery.79 The breach of a duty, when coupled by a culpable mental state (intent to defraud or deceive), is justifiably regulated by
the criminal law.80 Thus, this essay proposes the following adulterous fraud
statute:
1. It shall be unlawful for any married individual:
a) to intentionally make any untrue statement of a
material fact or to omit to state a material fact necessary in order to make the statements made not
misleading;
b) when such statement is related to the concealment
or misrepresentation of that individual’s sexual
activity outside of marriage; and
c) where the spouses have not (i) previously consented to such behavior; or (ii) agreed that such
behavior should not be disclosed.
2. It should be an affirmative defense that the spouse disclosed
such behavior shortly after making a statement in violation of
subsection (1).
Under this proposed statute, the harmful deception which often
accompanies adultery could be punished, while all of the concerns posed
by those who oppose the criminal regulation of adultery could be avoided.
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A.

Adulterous Fraud Does Not Criminalize Consensual
Sexual Behavior.
Adulterous fraud would regulate deceptive behavior when it is
accompanied by sex outside of marriage, not the sexual behavior that
occurs outside of marriage itself. Thus, the concerns that, after Lawrence,
the regulation of adultery would violate the Due Process Clause would not
apply to the regulation of adulterous fraud. It may be true that nonmonogamy is “a personal relationship that, whether or not entitled to formal recognition in the law, is within the liberty of persons to choose
without being punished as criminal.”81 It may also be true that there is a
fundamental right to have multiple sexual partners, and that the regulation
of adultery would prohibit access to the fundamental right of marriage for
all non-monogamous persons. If these things were true, however, it would
only present an argument for the extension of marriage to groups of persons rather than just heterosexual couples, not an argument against criminalizing fraud that accompanies sex outside of marriage. Though it is
possible to argue that someone should be allowed to have multiple sexual
partners and to marry them, there is no constitutional right to deceive your
spouse into believing that he or she is in a monogamous relationship.
B.

Adulterous Fraud would not Regulate Relationships which
Occurred with the Knowledge or Consent of the Other Spouse.
There are marriages in America where extramarital sex is either permitted or encouraged for one or both spouses.82 “Open marriages” do not
experience the same problems as other marriages, such as feelings of
betrayal or ultimate divorce.83 Those involved in polyamorous relationships
do not seem to possess the jealousy about extrarelationship affairs that
most involved in monogamous relationships do possess.84 Nonetheless,
those involved in polyamorous relationships do not approve of relationships that take place outside of the polyamorous relationship without the
knowledge and consent of the other parties to the relationship.85 Thus, if
group marriages were allowed, fraud which accompanies sex which
occurred outside of that marriage without the knowledge and consent of
the other parties should be punished on the same basis as the punishment
of adulterous fraud within heterosexual marriages. While many may find
open marriages distasteful or immoral, the harms that are present in a
fraudulent and deceptive affair are not present an open marriage.
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C.

The Creation of the Crime of Adulterous Fraud Would Promote
Honesty in Marital Relationships.
If a spouse has a sexual partner outside of marriage and knows that
revealing this conduct to their spouse could open them up to criminal liability, or at least to a less favorable outcome in the event of a divorce, then
that spouse has a greater incentive to cover up the extramarital sexual relationship. If, on the other hand, the spouse is aware that by revealing their
conduct they will no longer be subject to criminal liability, this will create
an incentive to disclose the extramarital sexual conduct. This incentive to
reveal will of course be balanced by counter incentive to keep the relationship secret, such as a desire to maintain the extramarital relationship or fear
of the other spouse’s reaction to the disclosure. Nonetheless, it seems that,
at least in some circumstances, spouses will be honest about conduct that
they might have otherwise kept secret.
It is generally assumed that honesty within a marriage is a desirable
quality, and there are many laws that are structured so as to promote marital honesty. For example, under the laws of evidence in almost all jurisdictions, a spouse may prevent their spouse from testifying about confidential
communications that occurred during marriage.86 Some states have
attempted to structure their property laws so as to promote honesty among
spouses with respect to financial dealings.87 Honesty is a valuable quality in
all relationships because it allows parties to make decisions with full information, thus maximizing welfare.88 A spouse who is aware of the deceitful
conduct of his wife may make educated decision about the relationship and
such knowledge may promote discussion of other problems in the relationship, perhaps improving the relationship in the long-term. This is not
to argue that the disclosure of extramarital sex might not cause some couples unnecessary harm.89 The proposed statute accounts, however, for couples who have mutually agreed that they would rather not know about
their spouse’s extramarital sexual behavior.90
Punishing adulterous fraud, rather than just extramarital sex would
eliminate the constitutional concerns presented by traditional adultery laws
and would promote honesty between spouses. Adulterous fraud would
punish the deception that often accompanies adultery without punishing
extramarital sexual conduct that does not actually harm the marital relationship.
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CONCLUSION

Existing critical theories identify severe flaws of current adultery laws.
Among these flaws are the questionable criminalization of consensual adult
sex without any further showing of harm and sometimes inappropriate distinctions based on the gender of the offenders. These critics, however, have
all failed to consider whether and in what ways adultery laws could be
improved. This essay has argued that the law should address the deception
that usually accompanies adultery, not the sexual activity itself. This position is consistent with the punishment of fraud and corruption through
crimes such as honest services mail fraud and securities fraud. Furthermore,
punishing only adulterous fraud allows for couples to customize their own
marriages and prohibits the intrusion of the criminal law, when both
spouses are aware of the extramarital sex of one of the spouses and condone or even encourage that behavior.
The criminalization of the fraud that often accompanies adultery
might lead to increased disclosure of extramarital sexual relationships, and
thus could improve the marital relationship if it is still salvageable or allow
parties to make an educated decision to end the marriage if the relationship is not able to be repaired. Adultery does create identifiable harms that
are the appropriate target of regulation by the criminal law. Criminalizing
adulterous fraud would help to prevent some of these harms while at the
same time eliminating the concerns presented by traditional adultery laws.
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