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UNITED STATES, Petitioner

v.

Edith Schlain WINDSOR, in her capacity as executor of 
the Estate of Thea Clara Spyer, et al.

Supreme Court of the United States

No. 12–307. | Decided June 26, 2013.

Justice KENNEDY delivered the opinion of the Court.

  Two women then resident in New York were married in a 
lawful ceremony in Ontario, Canada, in 2007. Edith Windsor 
and Thea Spyer returned to their home in New York City. 
When Spyer died in 2009, she left her entire estate to Windsor. 
Windsor sought to claim the estate tax exemption for surviving 
spouses. She was barred from doing so, however, by a federal 
law, the Defense of Marriage Act, which excludes a same-sex 
partner from the definition of “spouse” as that term is used in 
federal statutes. Windsor paid the taxes but filed suit to chal-
lenge the constitutionality of this provision. The United States 
District Court and the Court of Appeals ruled that this portion 
of the statute is unconstitutional and ordered the United States 
to pay Windsor a refund. This Court granted certiorari and 
now affirms the judgment in Windsor’s favor.

 I

In 1996, as some States were beginning to consider the 
concept of same-sex marriage, and before any State had acted 
to permit it, Congress enacted the Defense of Marriage Act 
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(DOMA), 110 Stat. 2419. DOMA contains two operative sec-
tions: Section 2, which has not been challenged here, allows 
States to refuse to recognize same-sex marriages performed 
under the laws of other States. Section 3 is at issue here. It 
amends the Dictionary Act in Title 1, § 7, of the United States 
Code to provide a federal definition of “marriage” and 
“spouse.” Section 3 of DOMA provides as follows:

“In determining the meaning of any Act of Congress, 
or of any ruling, regulation, or interpretation of the 
various administrative bureaus and agencies of the 
United States, the word ‘marriage’ means only a legal 
union between one man and one woman as husband 
and wife, and the word ‘spouse’ refers only to a per-
son of the opposite sex who is a husband or a wife.”

The definitional provision does not by its terms forbid 
States from enacting laws permitting same-sex marriages or 
civil unions or providing state benefits to residents in that sta-
tus. The enactment’s comprehensive definition of marriage for 
purposes of all federal statutes and other regulations or direc-
tives covered by its terms, however, does control over 1,000 
federal laws in which marital or spousal status is addressed as a 
matter of federal law. 

Edith Windsor and Thea Spyer met in New York City in 
1963 and began a long-term relationship. Windsor and Spyer 
registered as domestic partners when New York City gave that 
right to same-sex couples in 1993. Concerned about Spyer’s 
health, the couple made the 2007 trip to Canada for their mar-
riage, but they continued to reside in New York City. The State 
of New York deems their Ontario marriage to be a valid one.
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Spyer died in February 2009, and left her entire estate to 
Windsor. Because DOMA denies federal recognition to same-
sex spouses, Windsor did not qualify for the marital exemption 
from the federal estate tax, which excludes from taxation “any 
interest in property which passes or has passed from the dece-
dent to his surviving spouse.” Windsor paid $363,053 in estate 
taxes and sought a refund. The Internal Revenue Service 
denied the refund, concluding that, under DOMA, Windsor 
was not a “surviving spouse.” Windsor commenced this refund 
suit in the United States District Court for the Southern 
District of New York. She contended that DOMA violates the 
guarantee of equal protection, as applied to the Federal 
Government through the Fifth Amendment.***

 [Discussion of question of justiciability].*** [The Court 
holds that it has jurisdiction to consider the merits of the 
case].***

 III

 When at first Windsor and Spyer longed to marry, neither 
New York nor any other State granted them that right. After 
waiting some years, in 2007 they traveled to Ontario to be 
married there. It seems fair to conclude that, until recent years, 
many citizens had not even considered the possibility that two 
persons of the same sex might aspire to occupy the same status 
and dignity as that of a man and woman in lawful marriage. For 
marriage between a man and a woman no doubt had been 
thought of by most people as essential to the very definition of 
that term and to its role and function throughout the history 
of civilization. That belief, for many who long have held it, 
became even more urgent, more cherished when challenged. 
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For others, however, came the beginnings of a new perspective, 
a new insight. Accordingly some States concluded that same-
sex marriage ought to be given recognition and validity in the 
law for those same-sex couples who wish to define themselves 
by their commitment to each other. The limitation of lawful 
marriage to heterosexual couples, which for centuries had been 
deemed both necessary and fundamental, came to be seen in 
New York and certain other States as an unjust exclusion.

Slowly at first and then in rapid course, the laws of New 
York came to acknowledge the urgency of this issue for same-
sex couples who wanted to affirm their commitment to one 
another before their children, their family, their friends, and 
their community. And so New York recognized same-sex mar-
riages performed elsewhere; and then it later amended its own 
marriage laws to permit same-sex marriage. New York, in com-
mon with, as of this writing, 11 other States and the District of 
Columbia, decided that same-sex couples should have the right 
to marry and so live with pride in themselves and their union 
and in a status of equality with all other married persons. After 
a statewide deliberative process that enabled its citizens to dis-
cuss and weigh arguments for and against same-sex marriage, 
New York acted to enlarge the definition of marriage to correct 
what its citizens and elected representatives perceived to be an 
injustice that they had not earlier known or understood. 

Against this background of lawful same-sex marriage in 
some States, the design, purpose, and effect of DOMA should 
be considered as the beginning point in deciding whether it is 
valid under the Constitution. By history and tradition the defi-
nition and regulation of marriage, as will be discussed in more 
detail, has been treated as being within the authority and realm 
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of the separate States. Yet it is further established that Congress, 
in enacting discrete statutes, can make determinations that bear 
on marital rights and privileges. Just this Term the Court 
upheld the authority of the Congress to pre-empt state laws, 
allowing a former spouse to retain life insurance proceeds 
under a federal program that gave her priority, because of for-
mal beneficiary designation rules, over the wife by a second 
marriage who survived the husband. Hillman v. Maretta, 569 
U.S. –––– (2013); see also Ridgway v. Ridgway, 454 U.S. 46 
(1981); Wissner v. Wissner, 338 U.S. 655 (1950).*** 

Though these discrete examples establish the constitution-
ality of limited federal laws that regulate the meaning of mar-
riage in order to further federal policy, DOMA has a far greater 
reach; for it enacts a directive applicable to over 1,000 federal 
statutes and the whole realm of federal regulations. And its 
operation is directed to a class of persons that the laws of New 
York, and of 11 other States, have sought to protect. 

In order to assess the validity of that intervention it is nec-
essary to discuss the extent of the state power and authority 
over marriage as a matter of history and tradition. State laws 
defining and regulating marriage, of course, must respect the 
constitutional rights of persons, see, e.g., Loving v. Virginia, 
388 U.S. 1 (1967); but, subject to those guarantees, “regula-
tion of domestic relations” is “an area that has long been 
regarded as a virtually exclusive province of the States.” Sosna 
v. Iowa, 419 U.S. 393 (1975).

 The recognition of civil marriages is central to state 
domestic relations law applicable to its residents and citizens. 
The definition of marriage is the foundation of the State’s 
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broader authority to regulate the subject of domestic relations 
with respect to the “[p]rotection of offspring, property inter-
ests, and the enforcement of marital responsibilities.” “[T]he 
states, at the time of the adoption of the Constitution, pos-
sessed full power over the subject of marriage and divorce ... 
[and] the Constitution delegated no authority to the 
Government of the United States on the subject of marriage 
and divorce.” Haddock v. Haddock, 201 U.S. 562, 575 
(1906).*** 

 The States’ interest in defining and regulating the marital 
relation, subject to constitutional guarantees, stems from the 
understanding that marriage is more than a routine classifica-
tion for purposes of certain statutory benefits. Private, consen-
sual sexual intimacy between two adult persons of the same sex 
may not be punished by the State, and it can form “but one 
element in a personal bond that is more enduring.” Lawrence 
v. Texas, 539 U.S. 558, 567 (2003). By its recognition of the 
validity of same-sex marriages performed in other jurisdictions 
and then by authorizing same-sex unions and same-sex mar-
riages, New York sought to give further protection and dignity 
to that bond. For same-sex couples who wished to be married, 
the State acted to give their lawful conduct a lawful status. This 
status is a far-reaching legal acknowledgment of the intimate 
relationship between two people, a relationship deemed by the 
State worthy of dignity in the community equal with all other 
marriages. It reflects both the community’s considered per-
spective on the historical roots of the institution of marriage 
and its evolving understanding of the meaning of equality.
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 IV

 DOMA seeks to injure the very class New York seeks to 
protect. By doing so it violates basic due process and equal 
protection principles applicable to the Federal Government. 
See U.S. Const., Amdt. 5; Bolling v. Sharpe, 347 U.S. 497 
(1954). The Constitution’s guarantee of equality “must at the 
very least mean that a bare congressional desire to harm a 
politically unpopular group cannot” justify disparate treatment 
of that group. Department of Agriculture v. Moreno, 413 U.S. 
528 (1973). In determining whether a law is motived by an 
improper animus or purpose, “ ‘[d]iscriminations of an unusual 
character’ ” especially require careful consideration. DOMA 
cannot survive under these principles. The responsibility of the 
States for the regulation of domestic relations is an important 
indicator of the substantial societal impact the State’s classifica-
tions have in the daily lives and customs of its people. DOMA’s 
unusual deviation from the usual tradition of recognizing and 
accepting state definitions of marriage here operates to deprive 
same-sex couples of the benefits and responsibilities that come 
with the federal recognition of their marriages. This is strong 
evidence of a law having the purpose and effect of disapproval 
of that class. The avowed purpose and practical effect of the law 
here in question are to impose a disadvantage, a separate status, 
and so a stigma upon all who enter into same-sex marriages 
made lawful by the unquestioned authority of the States.

The history of DOMA’s enactment and its own text dem-
onstrate that interference with the equal dignity of same-sex 
marriages, a dignity conferred by the States in the exercise of 
their sovereign power, was more than an incidental effect of the 
federal statute. It was its essence. The House Report announced 
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its conclusion that “it is both appropriate and necessary for 
Congress to do what it can to defend the institution of tradi-
tional heterosexual marriage.... H.R. 3396 is appropriately 
entitled the ‘Defense of Marriage Act.’ The effort to redefine 
‘marriage’ to extend to homosexual couples is a truly radical 
proposal that would fundamentally alter the institution of mar-
riage.” H.R.Rep. No. 104–664, pp. 12–13 (1996). The House 
concluded that DOMA expresses “both moral disapproval of 
homosexuality, and a moral conviction that heterosexuality bet-
ter comports with traditional (especially Judeo–Christian) 
morality.” Id., at 16. The stated purpose of the law was to 
promote an “interest in protecting the traditional moral teach-
ings reflected in heterosexual-only marriage laws.” Ibid. Were 
there any doubt of this far-reaching purpose, the title of the Act 
confirms it: The Defense of Marriage.

 The arguments put forward by BLAG1 are just as candid 
about the congressional purpose to influence or interfere with 
state sovereign choices about who may be married. As the title 
and dynamics of the bill indicate, its purpose is to discourage 
enactment of state same-sex marriage laws and to restrict the 
freedom and choice of couples married under those laws if they 
are enacted. The congressional goal was “to put a thumb on 
the scales and influence a state’s decision as to how to shape its 
own marriage laws.” Massachusetts, 682 F.3d, at 12–13. The 
Act’s demonstrated purpose is to ensure that if any State 
decides to recognize same-sex marriages, those unions will be 
treated as second-class marriages for purposes of federal law. 
This raises a most serious question under the Constitution’s 
Fifth Amendment.
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DOMA’s operation in practice confirms this purpose. 
When New York adopted a law to permit same-sex marriage, it 
sought to eliminate inequality; but DOMA frustrates that 
objective through a system-wide enactment with no identified 
connection to any particular area of federal law. DOMA writes 
inequality into the entire United States Code. The particular 
case at hand concerns the estate tax, but DOMA is more than 
a simple determination of what should or should not be 
allowed as an estate tax refund. Among the over 1,000 statutes 
and numerous federal regulations that DOMA controls are 
laws pertaining to Social Security, housing, taxes, criminal sanc-
tions, copyright, and veterans’ benefits.

DOMA’s principal effect is to identify a subset of state-
sanctioned marriages and make them unequal. The principal 
purpose is to impose inequality, not for other reasons like gov-
ernmental efficiency. Responsibilities, as well as rights, enhance 
the dignity and integrity of the person. And DOMA contrives 
to deprive some couples married under the laws of their State, 
but not other couples, of both rights and responsibilities. By 
creating two contradictory marriage regimes within the same 
State, DOMA forces same-sex couples to live as married for the 
purpose of state law but unmarried for the purpose of federal 
law, thus diminishing the stability and predictability of basic 
personal relations the State has found it proper to acknowledge 
and protect. By this dynamic DOMA undermines both the 
public and private significance of state-sanctioned same-sex 
marriages; for it tells those couples, and all the world, that their 
otherwise valid marriages are unworthy of federal recognition. 
This places same-sex couples in an unstable position of being in 
a second-tier marriage. The differentiation demeans the cou-
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ple, whose moral and sexual choices the Constitution protects, 
see Lawrence, 539 U.S. 558, and whose relationship the State 
has sought to dignify. And it humiliates tens of thousands of 
children now being raised by same-sex couples. The law in 
question makes it even more difficult for the children to under-
stand the integrity and closeness of their own family and its 
concord with other families in their community and in their 
daily lives.

Under DOMA, same-sex married couples have their lives 
burdened, by reason of government decree, in visible and pub-
lic ways. By its great reach, DOMA touches many aspects of 
married and family life, from the mundane to the profound. It 
prevents same-sex married couples from obtaining government 
healthcare benefits they would otherwise receive. See 5 U.S.C. 
§§ 8901(5), 8905. It deprives them of the Bankruptcy Code’s 
special protections for domestic-support obligations. See 11 
U.S.C. §§ 101(14A), 507(a)(1)(A), 523(a)(5), 523(a)(15). It 
forces them to follow a complicated procedure to file their state 
and federal taxes jointly. Technical Bulletin TB–55, 2010 Vt. 
Tax LEXIS 6 (Oct. 7, 2010). It prohibits them from being 
buried together in veterans’ cemeteries. National Cemetery 
Administration Directive 3210/1, p. 37 (June 4, 2008).

 For certain married couples, DOMA’s unequal effects are 
even more serious. The federal penal code makes it a crime to 
“assaul[t], kidna[p], or murde[r] ... a member of the immedi-
ate family” of “a United States official, a United States judge, 
[or] a Federal law enforcement officer,” 18 U.S.C. § 115(a)(1)
(A), with the intent to influence or retaliate against that official, 
§ 115(a)(1). Although a “spouse” qualifies as a member of the 
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officer’s “immediate family,” § 115(c)(2), DOMA makes this 
protection inapplicable to same-sex spouses.

DOMA also brings financial harm to children of same-sex 
couples. It raises the cost of health care for families by taxing 
health benefits provided by employers to their workers’ same-
sex spouses. And it denies or reduces benefits allowed to fami-
lies upon the loss of a spouse and parent, benefits that are an 
integral part of family security. 

DOMA divests married same-sex couples of the duties and 
responsibilities that are an essential part of married life and that 
they in most cases would be honored to accept were DOMA 
not in force. For instance, because it is expected that spouses 
will support each other as they pursue educational opportuni-
ties, federal law takes into consideration a spouse’s income in 
calculating a student’s federal financial aid eligibility. Same-sex 
married couples are exempt from this requirement. The same is 
true with respect to federal ethics rules. Federal executive and 
agency officials are prohibited from “participat[ing] personally 
and substantially” in matters as to which they or their spouses 
have a financial interest. A similar statute prohibits Senators, 
Senate employees, and their spouses from accepting high-value 
gifts from certain sources, and another mandates detailed finan-
cial disclosures by numerous high-ranking officials and their 
spouses. Under DOMA, however, these Government-integrity 
rules do not apply to same-sex spouses.

  The power the Constitution grants it also restrains. And 
though Congress has great authority to design laws to fit its 
own conception of sound national policy, it cannot deny the 
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liberty protected by the Due Process Clause of the Fifth 
Amendment.

What has been explained to this point should more than 
suffice to establish that the principal purpose and the necessary 
effect of this law are to demean those persons who are in a law-
ful same-sex marriage. This requires the Court to hold, as it 
now does, that DOMA is unconstitutional as a deprivation of 
the liberty of the person protected by the Fifth Amendment of 
the Constitution.***

DOMA instructs all federal officials, and indeed all persons 
with whom same-sex couples interact, including their own chil-
dren, that their marriage is less worthy than the marriages of 
others. The federal statute is invalid, for no legitimate purpose 
overcomes the purpose and effect to disparage and to injure 
those whom the State, by its marriage laws, sought to protect 
in personhood and dignity. By seeking to displace this protec-
tion and treating those persons as living in marriages less 
respected than others, the federal statute is in violation of the 
Fifth Amendment. This opinion and its holding are confined to 
those lawful marriages.

The judgment of the Court of Appeals for the Second 
Circuit is affirmed.

It is so ordered.

Chief Justice ROBERTS, dissenting.

  *** The majority sees a more sinister motive, pointing out 
that the Federal Government has generally (though not uni-
formly) deferred to state definitions of marriage in the past. 
That is true, of course, but none of those prior state-by-state 
variations had involved differences over something—as the 
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majority puts it—“thought of by most people as essential to the 
very definition of [marriage] and to its role and function 
throughout the history of civilization.” That the Federal 
Government treated this fundamental question differently than 
it treated variations over consanguinity or minimum age is 
hardly surprising—and hardly enough to support a conclusion 
that the “principal purpose” of the 342 Representatives and 85 
Senators who voted for it, and the President who signed it, was 
a bare desire to harm. Nor do the snippets of legislative history 
and the banal title of the Act to which the majority points suf-
fice to make such a showing. At least without some more con-
vincing evidence that the Act’s principal purpose was to codify 
malice, and that it furthered no legitimate government inter-
ests, I would not tar the political branches with the brush of 
bigotry. ***

 Justice SCALIA, with whom Justice THOMAS joins, 
and with whom THE CHIEF JUSTICE joins as to Part I, dis-
senting.

 This case is about power in several respects. It is about the 
power of our people to govern themselves, and the power of 
this Court to pronounce the law. Today’s opinion aggrandizes 
the latter, with the predictable consequence of diminishing the 
former. We have no power to decide this case. And even if we 
did, we have no power under the Constitution to invalidate this 
democratically adopted legislation. The Court’s errors on both 
points spring forth from the same diseased root: an exalted 
conception of the role of this institution in America.
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 I

[In this section, Justice Scalia argues that the Court does 
not have jurisdiction to hear the case because the executive 
branch did not contest the lower court’s ruling, thereby creat-
ing no case or controversy].

   II

Given that the majority has volunteered its view of the 
merits, I proceed to discuss that as well. ***       

As I have observed before, the Constitution does not for-
bid the government to enforce traditional moral and sexual 
norms. See Lawrence v. Texas, 539 U.S. 558, 599 (2003) 
(SCALIA, J., dissenting). I will not swell the U.S. Reports with 
restatements of that point. It is enough to say that the 
Constitution neither requires nor forbids our society to approve 
of same-sex marriage, much as it neither requires nor forbids us 
to approve of no-fault divorce, polygamy, or the consumption 
of alcohol.

However, even setting aside traditional moral disapproval 
of same-sex marriage (or indeed same-sex sex), there are many 
perfectly valid—indeed, downright boring—justifying ratio-
nales for this legislation. Their existence ought to be the end of 
this case. For they give the lie to the Court’s conclusion that 
only those with hateful hearts could have voted “aye” on this 
Act. And more importantly, they serve to make the contents of 
the legislators’ hearts quite irrelevant: “It is a familiar principle 
of constitutional law that this Court will not strike down an 
otherwise constitutional statute on the basis of an alleged illicit 
legislative motive.” United States v. O’Brien, 391 U.S. 367 
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(1968). Or at least it was a familiar principle. By holding to the 
contrary, the majority has declared open season on any law that 
(in the opinion of the law’s opponents and any panel of like-
minded federal judges) can be characterized as mean-spirited.

The majority concludes that the only motive for this Act 
was the “bare ... desire to harm a politically unpopular group.” 
Bear in mind that the object of this condemnation is not the 
legislature of some once-Confederate Southern state (familiar 
objects of the Court’s scorn), but our respected coordinate 
branches, the Congress and Presidency of the United States. 
Laying such a charge against them should require the most 
extraordinary evidence, and I would have thought that every 
attempt would be made to indulge a more anodyne explanation 
for the statute. The majority does the opposite—affirmatively 
concealing from the reader the arguments that exist in justifica-
tion. It makes only a passing mention of the “arguments put 
forward” by the Act’s defenders, and does not even trouble to 
paraphrase or describe them. I imagine that this is because it is 
harder to maintain the illusion of the Act’s supporters as 
unhinged members of a wild-eyed lynch mob when one first 
describes their views as they see them.

 To choose just one of these defenders’ arguments, DOMA 
avoids difficult choice-of-law issues that will now arise absent a 
uniform federal definition of marriage. Imagine a pair of 
women who marry in Albany and then move to Alabama, 
which does not “recognize as valid any marriage of parties of 
the same sex.” Ala.Code § 30–1–19(e) (2011). When the 
couple files their next federal tax return, may it be a joint one? 
Which State’s law controls, for federal-law purposes: their State 
of celebration (which recognizes the marriage) or their State of 
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domicile (which does not)? (Does the answer depend on 
whether they were just visiting in Albany?) Are these questions 
to be answered as a matter of federal common law, or perhaps 
by borrowing a State’s choice-of-law rules? If so, which State’s? 
And what about States where the status of an out-of-state 
same-sex marriage is an unsettled question under local law? 
DOMA avoided all of this uncertainty by specifying which mar-
riages would be recognized for federal purposes. That is a clas-
sic purpose for a definitional provision.

Further, DOMA preserves the intended effects of prior 
legislation against then-unforeseen changes in circumstance. 
When Congress provided (for example) that a special estate-tax 
exemption would exist for spouses, this exemption reached 
only opposite-sex spouses—those being the only sort that were 
recognized in any State at the time of DOMA’s passage. When 
it became clear that changes in state law might one day alter 
that balance, DOMA’s definitional section was enacted to 
ensure that state-level experimentation did not automatically 
alter the basic operation of federal law, unless and until 
Congress made the further judgment to do so on its own. That 
is not animus—just stabilizing prudence. Congress has hardly 
demonstrated itself unwilling to make such further, revising 
judgments upon due deliberation. See, e.g., Don’t Ask, Don’t 
Tell Repeal Act of 2010, 124 Stat. 3515.

The Court mentions none of this. Instead, it accuses the 
Congress that enacted this law and the President who signed it 
of something much worse than, for example, having acted in 
excess of enumerated federal powers—or even having drawn 
distinctions that prove to be irrational. Those legal errors may 
be made in good faith, errors though they are. But the majority 
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says that the supporters of this Act acted with malice—with the 
“purpose” “to disparage and to injure” same-sex couples. It says 
that the motivation for DOMA was to “demean;” to “impose 
inequality;” to “impose ... a stigma;” to deny people “equal 
dignity;”  to brand gay people as “unworthy;” and to 
“humiliat[e ]” their children (emphasis added).

 I am sure these accusations are quite untrue. To be sure (as 
the majority points out), the legislation is called the Defense of 
Marriage Act. But to defend traditional marriage is not to con-
demn, demean, or humiliate those who would prefer other 
arrangements, any more than to defend the Constitution of the 
United States is to condemn, demean, or humiliate other con-
stitutions. To hurl such accusations so casually demeans this 
institution. In the majority’s judgment, any resistance to its 
holding is beyond the pale of reasoned disagreement. To ques-
tion its high-handed invalidation of a presumptively valid stat-
ute is to act (the majority is sure) with the purpose to “disparage,” 
“injure,” “degrade,” “demean,” and “humiliate” our fellow 
human beings, our fellow citizens, who are homosexual. All 
that, simply for supporting an Act that did no more than codify 
an aspect of marriage that had been unquestioned in our soci-
ety for most of its existence—indeed, had been unquestioned 
in virtually all societies for virtually all of human history. It is 
one thing for a society to elect change; it is another for a court 
of law to impose change by adjudging those who oppose it 
hostes humani generis, enemies of the human race.

The penultimate sentence of the majority’s opinion is a 
naked declaration that “[t]his opinion and its holding are con-
fined” to those couples “joined in same-sex marriages made 
lawful by the State.” I have heard such “bald, unreasoned 
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disclaimer[s]” before. Lawrence, 539 U.S., at 604. When the 
Court declared a constitutional right to homosexual sodomy, 
we were assured that the case had nothing, nothing at all to do 
with “whether the government must give formal recognition to 
any relationship that homosexual persons seek to enter.” Id., at 
578. Now we are told that DOMA is invalid because it 
“demeans the couple, whose moral and sexual choices the 
Constitution protects,” with an accompanying citation of 
Lawrence. It takes real cheek for today’s majority to assure us, 
as it is going out the door, that a constitutional requirement to 
give formal recognition to same-sex marriage is not at issue 
here—when what has preceded that assurance is a lecture on 
how superior the majority’s moral judgment in favor of same-
sex marriage is to the Congress’s hateful moral judgment 
against it. I promise you this: The only thing that will “con-
fine” the Court’s holding is its sense of what it can get away 
with.

I do not mean to suggest disagreement with THE CHIEF 
JUSTICE’s view (dissenting opinion), that lower federal courts 
and state courts can distinguish today’s case when the issue 
before them is state denial of marital status to same-sex cou-
ples—or even that this Court could theoretically do so. Lord, 
an opinion with such scatter-shot rationales as this one (federal-
ism noises among them) can be distinguished in many ways. 
And deserves to be. State and lower federal courts should take 
the Court at its word and distinguish away.

 In my opinion, however, the view that this Court will take 
of state prohibition of same-sex marriage is indicated beyond 
mistaking by today’s opinion. As I have said, the real rationale 
of today’s opinion, whatever disappearing trail of its legalistic 
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argle-bargle one chooses to follow, is that DOMA is motivated 
by “ ‘bare ... desire to harm’ ” couples in same-sex marriages. 
How easy it is, indeed how inevitable, to reach the same con-
clusion with regard to state laws denying same-sex couples 
marital status. Consider how easy (inevitable) it is to make the 
following substitutions in a passage from today’s opinion: 

“DOMA’s This state law’s principal effect is to identify 
a subset of state-sanctioned marriages constitutionally 
protected sexual relationships, see Lawrence, and make 
them unequal. The principal purpose is to impose 
inequality, not for other reasons like governmental 
efficiency. Responsibilities, as well as rights, enhance 
the dignity and integrity of the person. And DOMA 
this state law contrives to deprive some couples mar-
ried under the laws of their State enjoying constitution-
ally protected sexual relationships, but not other 
couples, of both rights and responsibilities.”

Or try this passage, from ante:

“[DOMA] This state law tells those couples, and all 
the world, that their otherwise valid marriages rela-
tionships are unworthy of federal state recognition. 
This places same-sex couples in an unstable position of 
being in a second-tier marriage relationship. The dif-
ferentiation demeans the couple, whose moral and 
sexual choices the Constitution protects, see 
Lawrence,....”

Or this, from ante—which does not even require altera-
tion, except as to the invented number:
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“And it humiliates tens of thousands of children now 
being raised by same-sex couples. The law in question 
makes it even more difficult for the children to under-
stand the integrity and closeness of their own family 
and its concord with other families in their commu-
nity and in their daily lives.”

Similarly transposable passages—deliberately transposable, 
I think—abound. In sum, that Court which finds it so horrific 
that Congress irrationally and hatefully robbed same-sex cou-
ples of the “personhood and dignity” which state legislatures 
conferred upon them, will of a certitude be similarly appalled 
by state legislatures’ irrational and hateful failure to acknowl-
edge that “personhood and dignity” in the first place. As far as 
this Court is concerned, no one should be fooled; it is just a 
matter of listening and waiting for the other shoe.***

 As to that debate: Few public controversies touch an insti-
tution so central to the lives of so many, and few inspire such 
attendant passion by good people on all sides. Few public con-
troversies will ever demonstrate so vividly the beauty of what 
our Framers gave us, a gift the Court pawns today to buy its 
stolen moment in the spotlight: a system of government that 
permits us to rule ourselves. Since DOMA’s passage, citizens on 
all sides of the question have seen victories and they have seen 
defeats. There have been plebiscites, legislation, persuasion, 
and loud voices—in other words, democracy. Victories in one 
place for some, see North Carolina Const., Amdt. 1 (providing 
that “[m]arriage between one man and one woman is the only 
domestic legal union that shall be valid or recognized in this 
State”) (approved by a popular vote, 61% to 39% on May 8, 
2012),  are offset by victories in other places for others, see 
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Maryland Question 6 (establishing “that Maryland’s civil mar-
riage laws allow gay and lesbian couples to obtain a civil mar-
riage license”) (approved by a popular vote, 52% to 48%, on 
November 6, 2012).  Even in a single State, the question has 
come out differently on different occasions. Compare Maine 
Question 1 (permitting “the State of Maine to issue marriage 
licenses to same-sex couples”) (approved by a popular vote, 
53% to 47%, on November 6, 2012)  with Maine Question 1 
(rejecting “the new law that lets same-sex couples marry”) 
(approved by a popular vote, 53% to 47%, on November 3, 
2009).  

In the majority’s telling, this story is black-and-white: 
Hate your neighbor or come along with us. The truth is more 
complicated. It is hard to admit that one’s political opponents 
are not monsters, especially in a struggle like this one, and the 
challenge in the end proves more than today’s Court can han-
dle. Too bad. A reminder that disagreement over something so 
fundamental as marriage can still be politically legitimate would 
have been a fit task for what in earlier times was called the judi-
cial temperament. We might have covered ourselves with honor 
today, by promising all sides of this debate that it was theirs to 
settle and that we would respect their resolution. We might 
have let the People decide.

But that the majority will not do. Some will rejoice in 
today’s decision, and some will despair at it; that is the nature 
of a controversy that matters so much to so many. But the 
Court has cheated both sides, robbing the winners of an honest 
victory, and the losers of the peace that comes from a fair 
defeat. We owed both of them better. I dissent.
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Justice ALITO, with whom Justice THOMAS joins as to 
Parts II and III, dissenting.

    […] Same-sex marriage presents a highly emotional and 
important question of public policy—but not a difficult ques-
tion of constitutional law. The Constitution does not guarantee 
the right to enter into a same-sex marriage. Indeed, no provi-
sion of the Constitution speaks to the issue.***

 It is beyond dispute that the right to same-sex marriage is 
not deeply rooted in this Nation’s history and tradition. In this 
country, no State permitted same-sex marriage until the 
Massachusetts Supreme Judicial Court held in 2003 that limit-
ing marriage to opposite-sex couples violated the State 
Constitution. Nor is the right to same-sex marriage deeply 
rooted in the traditions of other nations. No country allowed 
same-sex couples to marry until the Netherlands did so in 
2000.  

What Windsor and the United States seek, therefore, is not 
the protection of a deeply rooted right but the recognition of 
a very new right, and they seek this innovation not from a leg-
islative body elected by the people, but from unelected judges. 
Faced with such a request, judges have cause for both caution 
and humility.

The family is an ancient and universal human institution. 
Family structure reflects the characteristics of a civilization, and 
changes in family structure and in the popular understanding of 
marriage and the family can have profound effects. Past changes 
in the understanding of marriage—for example, the gradual 
ascendance of the idea that romantic love is a prerequisite to 
marriage—have had far-reaching consequences. But the pro-
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cess by which such consequences come about is complex, 
involving the interaction of numerous factors, and tends to 
occur over an extended period of time.

 We can expect something similar to take place if same-sex 
marriage becomes widely accepted. The long-term conse-
quences of this change are not now known and are unlikely to 
be ascertainable for some time to come. 2 There are those who 
think that allowing same-sex marriage will seriously undermine 
the institution of marriage. See, e.g., S. Girgis, R. Anderson, & 
R. George, What is Marriage? Man and Woman: A Defense 
53–58 (2012); Finnis, Marriage: A Basic and Exigent Good, 91 
The Monist 388, 398 (2008). 3 Others think that recognition 
of same-sex marriage will fortify a now-shaky institution. See, 
e.g., A. Sullivan, Virtually Normal: An Argument About 
Homosexuality 202–203 (1996); J. Rauch, Gay Marriage: Why 
It Is Good for Gays, Good for Straights, and Good for America 
94 (2004).

  At present, no one—including social scientists, philoso-
phers, and historians—can predict with any certainty what the 
long-term ramifications of widespread acceptance of same-sex 
marriage will be. And judges are certainly not equipped to 
make such an assessment. The Members of this Court have the 
authority and the responsibility to interpret and apply the 
Constitution. Thus, if the Constitution contained a provision 
guaranteeing the right to marry a person of the same sex, it 
would be our duty to enforce that right. But the Constitution 
simply does not speak to the issue of same-sex marriage. In our 
system of government, ultimate sovereignty rests with the 
people, and the people have the right to control their own des-
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tiny. Any change on a question so fundamental should be made 
by the people through their elected officials.

 III

Perhaps because they cannot show that same-sex marriage 
is a fundamental right under our Constitution, Windsor and 
the United States couch their arguments in equal protection 
terms. They argue that § 3 of DOMA discriminates on the basis 
of sexual orientation, that classifications based on sexual orien-
tation should trigger a form of “heightened” scrutiny, and that 
§ 3 cannot survive such scrutiny. They further maintain that the 
governmental interests that § 3 purports to serve are not suf-
ficiently important and that it has not been adequately shown 
that § 3 serves those interests very well. The Court’s holding, 
too, seems to rest on “the equal protection guarantee of the 
Fourteenth Amendment,” although the Court is careful not to 
adopt most of Windsor’s and the United States’ argument.

In my view, the approach that Windsor and the United 
States advocate is misguided.***   By asking the Court to strike 
down DOMA as not satisfying some form of heightened scru-
tiny, Windsor and the United States are really seeking to have 
the Court resolve a debate between two competing views of 
marriage.

The first and older view, which I will call the “traditional” 
or “conjugal” view, sees marriage as an intrinsically opposite-
sex institution. BLAG notes that virtually every culture, includ-
ing many not influenced by the Abrahamic religions, has 
limited marriage to people of the opposite sex. And BLAG 
attempts to explain this phenomenon by arguing that the insti-
tution of marriage was created for the purpose of channeling 
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heterosexual intercourse into a structure that supports child 
rearing. Others explain the basis for the institution in more 
philosophical terms. They argue that marriage is essentially the 
solemnizing of a comprehensive, exclusive, permanent union 
that is intrinsically ordered to producing new life, even if it does 
not always do so. See, e.g., Girgis, Anderson, & George, What 
is Marriage? Man and Woman: A Defense, at 23–28. While 
modern cultural changes have weakened the link between mar-
riage and procreation in the popular mind, there is no doubt 
that, throughout human history and across many cultures, 
marriage has been viewed as an exclusively opposite-sex institu-
tion and as one inextricably linked to procreation and biologi-
cal kinship.

The other, newer view is what I will call the “consent-
based” vision of marriage, a vision that primarily defines mar-
riage as the solemnization of mutual commitment—marked by 
strong emotional attachment and sexual attraction—between 
two persons. At least as it applies to heterosexual couples, this 
view of marriage now plays a very prominent role in the popu-
lar understanding of the institution. Indeed, our popular cul-
ture is infused with this understanding of marriage. Proponents 
of same-sex marriage argue that because gender differentiation 
is not relevant to this vision, the exclusion of same-sex couples 
from the institution of marriage is rank discrimination.

The Constitution does not codify either of these views of 
marriage (although I suspect it would have been hard at the 
time of the adoption of the Constitution or the Fifth 
Amendment to find Americans who did not take the traditional 
view for granted). The silence of the Constitution on this ques-
tion should be enough to end the matter as far as the judiciary 
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is concerned. Yet, Windsor and the United States implicitly ask 
us to endorse the consent-based view of marriage and to reject 
the traditional view, thereby arrogating to ourselves the power 
to decide a question that philosophers, historians, social scien-
tists, and theologians are better qualified to explore. 4 Because 
our constitutional order assigns the resolution of questions of 
this nature to the people, I would not presume to enshrine 
either vision of marriage in our constitutional jurisprudence.

 Legislatures, however, have little choice but to decide 
between the two views. We have long made clear that neither 
the political branches of the Federal Government nor state 
governments are required to be neutral between competing 
visions of the good, provided that the vision of the good that 
they adopt is not countermanded by the Constitution. See, e.g., 
Rust v. Sullivan, 500 U.S. 173 (1991) (“[T]he government 
‘may make a value judgment favoring childbirth over abor-
tion’”). Accordingly, both Congress and the States are entitled 
to enact laws recognizing either of the two understandings of 
marriage. And given the size of government and the degree to 
which it now regulates daily life, it seems unlikely that either 
Congress or the States could maintain complete neutrality even 
if they tried assiduously to do so.***

 In any event, § 3 of DOMA, in my view, does not encroach 
on the prerogatives of the States, assuming of course that the 
many federal statutes affected by DOMA have not already done 
so. Section 3 does not prevent any State from recognizing 
same-sex marriage or from extending to same-sex couples any 
right, privilege, benefit, or obligation stemming from state law. 
All that § 3 does is to define a class of persons to whom federal 
law extends certain special benefits and upon whom federal law 
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imposes certain special burdens. In these provisions, Congress 
used marital status as a way of defining this class—in part, I 
assume, because it viewed marriage as a valuable institution to 
be fostered and in part because it viewed married couples as 
comprising a unique type of economic unit that merits special 
regulatory treatment. Assuming that Congress has the power 
under the Constitution to enact the laws affected by § 3, 
Congress has the power to define the category of persons to 
whom those laws apply.

For these reasons, I would hold that § 3 of DOMA does 
not violate the Fifth Amendment. I respectfully dissent.  
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Notes

1 Editors: The Bipartisan Legal Advisory Group (“BLAG”) of the House 
of Representatives was permitted by the District Court to intervene in 
this case to defend the constitutionality of DOMA after the United States 
Attorney General notified the Speaker of the House of Representatives 
that the Department of Justice would not defend its constitutionality. 

2 As sociologists have documented, it sometimes takes decades to docu-
ment the effects of social changes—like the sharp rise in divorce rates 
following the advent of no-fault divorce—on children and society. See 
generally J. Wallerstein, J. Lewis, & S. Blakeslee, The Unexpected Legacy 
of Divorce: The 25 Year Landmark Study (2000).

3 Among those holding that position, some deplore and some applaud this 
predicted development. Compare, e.g., Wardle, “Multiply and Replenish”: 
Considering Same–Sex Marriage in Light of State Interests in Marital 
Procreation, 24 Harv. J.L. & Pub. Pol’y 771, 799 (2001) ( “Culturally, 
the legalization of same-sex marriage would send a message that would 
undermine the social boundaries relating to marriage and family relations. 
The confusion of social roles linked with marriage and parenting would 
be tremendous, and the message of ‘anything goes’ in the way of sexual 
behavior, procreation, and parenthood would wreak its greatest havoc 
among groups of vulnerable individuals who most need the encourage-
ment of bright line laws and clear social mores concerning procreative 
responsibility”) and Gallagher, (How) Will Gay Marriage Weaken 
Marriage as a Social Institution: A Reply to Andrew Koppelman, 2 U. St. 
Thomas L.J. 33, 58 (2005) (“If the idea of marriage really does matter—
if society really does need a social institution that manages opposite-sex 
attractions in the interests of children and society—then taking an already 
weakened social institution, subjecting it to radical new redefinitions, and 
hoping that there are no consequences is probably neither a wise nor a 
compassionate idea”), with Brownworth, Something Borrowed, 
Something Blue: Is Marriage Right for Queers? in I Do/I Don’t: Queers 
on Marriage 53, 58–59 (G. Wharton & I. Phillips eds. 2004) (Former 
President George W. “Bush is correct ... when he states that allowing 
same-sex couples to marry will weaken the institution of marriage. It 
most certainly will do so, and that will make marriage a far better concept 
than it previously has been”) and Willis, Can Marriage Be Saved? A 



A29

S u p r e m e  C o u r t  D O M A  O p i n i o n s

Forum, The Nation, p. 16 (2004) (celebrating the fact that “conferring 
the legitimacy of marriage on homosexual relations will introduce an 
implicit revolt against the institution into its very heart”).

4 The degree to which this question is intractable to typical judicial pro-
cesses of decisionmaking was highlighted by the trial in Hollingsworth v. 
Perry, 558 U.S. 183 (2010). In that case, the trial judge, after receiving 
testimony from some expert witnesses, purported to make “findings of 
fact” on such questions as why marriage came to be (“Marriage between 
a man and a woman was traditionally organized based on presumptions 
of division of labor along gender lines. Men were seen as suited for certain 
types of work and women for others. Women were seen as suited to raise 
children and men were seen as suited to provide for the family”), what 
marriage is (“Marriage is the state recognition and approval of a couple’s 
choice to live with each other, to remain committed to one another and 
to form a household based on their own feelings about one another and 
to join in an economic partnership and support one another and any 
dependents”), and the effect legalizing same-sex marriage would have on 
opposite-sex marriage (“Permitting same-sex couples to marry will not 
affect the number of opposite-sex couples who marry, divorce, cohabit, 
have children outside of marriage or otherwise affect the stability of 
opposite-sex marriages”). At times, the trial reached the heights of par-
ody, as when the trial judge questioned his ability to take into account the 
views of great thinkers of the past because they were unavailable to testify 
in person in his courtroom. And, if this spectacle were not enough, some 
professors of constitutional law have argued that we are bound to accept 
the trial judge’s findings—including those on major philosophical ques-
tions and predictions about the future—unless they are “clearly errone-
ous.” Only an arrogant legal culture that has lost all appreciation of its 
own limitations could take such a suggestion seriously.


